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Dear Ms Komblush

I received the enclosed letter from my constituent, John D. Doyle. County Executive
Doyle is concerned about the proposed FCC rule regarding the preemption of local zoning
_ authority over the placement of Digital Television towers. 1 would appreciate it ifyoucould =
respond to Mr. Doyle's concerns. Please send your letter to my Washington, DC office and [ will
forward the letter to County Executive Doyle.
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- MemberofCongress
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Office of the County Executive

John D. Doyle
County Executlve

October 28, 1997

Hon. Louise M. Slaughter
United States House of Representatives

28th Congressional District
3120 Federal Building
100 State Street
- -Rochester; New-York 464 o e e

SUBJECT: FCC Rule Concerning Placement of Digital Television (DTV) and Radio Towers

" Dear Congresswoman Slaugh(er

I am writing to you to voice my support for the concerns raised by Henrico County,
vuguud \,uumy Manager V ugu R. Hazeleit, F.E. to \.,uugléaamnu Thomas J- “Eﬁic}‘;—}frﬁ‘v‘crfhﬁ" e
proposed FCC rule regarding the preemption of local zoning authority over the placement of
DTV towers, FCC Docket No. 97-182. Mr. Hazelett’s concerns are listed in the enclosed
Briefing Documents.

Although in New York State cities, towns, and villages have zoning authority as opposed
to counties in Virginia, the issues raised in Henrico County’s Briefing Documents with regard to
preemption of iand use control are essentiaiiy the saine.” We even stiare Henrico Commy's —
concern over potential limitation to runway expansion caused by preemption of local zoning
authority, as the current Airport Layout Plan for the Greater Rochester International Airport

__.. _contains a major expansion 1o our primary commercial aviation mnway as well as several other
runway modifications.

The Telecommunications Act of 1996 generally presumes local authority over land use.

At a minimumm, these same standards should also apply o DTV faciiifies.

IDDfjmi
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T T Briefing Documents
FCC Rulemaking Concerning the Placement of DTV Towers
(FCC Docket No. 97-182)
Prepared for
e oo Congyessman Thomas L. Bliley, Jv. .

e e Mmoo County; Virginia - - -

Monday, October 20, 1997




(F CC Docket No 97—182)

County of Henrico, Vu-guua

The Federal Commumanons Comxmssxon has issued a Notice of Proposed Rule
Making (MM Docket No. 97-182) affecting the siting, placement and construction of
broadcast station transmission facilities. This proposed rule allows the preemption of state
T and Tocal zoning and Tand use restrictions Which inRiBI ot delay the piacement of towers and
antennas. It was requested by the National Association of Broadcasters and the Association
for Maximum Service Television to address an accelerated schedule for construction of
- - digital-television (“DTV™)-transmission facilities. Comments concerning this rule making
are due to the FCC by October 30, 1997.

_________The proposed rule presents a number of serious threats to the orderly development

and control of land use in Henrico County. Some of the specific problems for the Couaty
and its citizens are identified in this paper. :

e e S
Tuiiig

National Schedule

The mle is proposed to allow the rapid 1mplemematxon of DTV service throughout the

United States and the swift recovery of broadcast spectrum. The schedule calls for the top

four networks in the top ten markets to be on the air by May 1, 1999, in the next twenty

markets by November 1, 1999, and in the Test of the niation by May [, Z00Z. PubLc

television stations have until May 1, 2003 to comply. The top ten markets (those which are

under the fast track schedule) account for approximately 30% of the households in the United
-—-States-Therefore, the-peresived needs-of the industry-in-serving less-than one third of the .

nation are driving the rules which apply to the remaining 70% of the nation. Henrico County

and the greater Richmond environs fall into the 70% category. The proposed rule proposes
e 30 preempt all local control in our area in order to grant industry control elsewhere.

Richmond Area Schedule

—Forthe Kichmond metropolitan ares; ik industry has-approximately 4=172-years 1o
construct DTV broadcast facilities. Under the proposed rule, however, the localities will
have a maximum of 45 days to act on a siting request. On requests to relocate a transmission
e e facility within 300. feet of an existing facility the local government response timeisreduced

to 30 days, and to modify an existing transmission facility the local government response
time is reduced to 21 days.

1




PROPOSED REVIEW PERIOD AS A % OF TIME TO ON-AIR DEADLINE

Ptoposld R-vnw
T T DmystoOn-Ar T
Deadiine
7%
S TTTTTTTTTOp Tén T Markets T T Remaiming Al Nome
Markets 11-30 Commercial Stations commerci
(includes Richmond al stations
: : : . __Metropaolitan Area) . . __
Percent of US Households by market | 30% 23% 47%
segment
_ iNumber of Stations __ ] 40 { 80 | 1037 3 |
Percent of Total Stabons by Ma.rkct 2.6% 5.3% 68.1% 24.0%
%egment
_[Total Days to HDTV On-Air 558 | 742 | 1es4 | 2019
Deadline (beginning 10/20/97)
HDTV On-Air Deadline 1-May-99|1-Nov-99 1-May-02 1-May-03
{Proposed Local Governmental 21 21 21 21
- |Review Period for modificaionof | 0 Ty T - B R o
roadcast facilities.(in days)
Proposed Local Government Review 30 30 30 30
- —Period-for-action-to relocats-towers R A - -
< 300 feet.
Local Government Review 45 y 45 45
- JPeriod for acionon allother ~  } | | .
requests. i
Proposed Local Governmental 8.1% | 6.1% 2.7% 2.2%
Review Period as a percentage of
" fTotal Days to On-Air Deadline. ™ | -




Henrico Approval Process

Generally spealnng, it takes Henrico County approxlmatcly 60 to 75 days to act on a
zoning request. This includes statutorily mandated notice requirements (to adjacent
______ landowners and to the general public) before both the Planning Commission hearing and the

Board of Supervisors hearing as well as site review and other necessary administrative review
procedures. Our process is efficient and thorough, and is considered to be a faster
tumaround than most localities of our size.

These time lines are furthcr comphcated by certain seasonal adjustments in meeting
schedules. While the Henrico Board of Supervisors usually meets twice a month, there are at
__least two months when the Board meets only once. Furthermore, the Board is not allowed by

law to meet by conference call or by video conferencing. Therefore, calling an emergency

meeting and assuring a quorum during traditional vacation or holiday times when planning

COmMMissioners or Board members may be out of state or out of the country is exceedingly
“difficult. T T T

In addition, short turnaround time frames do not allow reasonable access to public
-- meetings for those landawners_business entities, or other interested citizenstoattend
meetings and voice their concerns. The public is accustomed to these issues being advertised
and heard on a set schedule. The 45-day time limit makes no allowance for these types of
circumstances; does not gwe any con51deratmn for due process concems; and is not in the
" best interests of the public. T T T

Should the Henrico County Board of Supervisors deny a siting request for a broadcast
“oweror facility, the Board then has five days to convey its denial in writing and supported
by substantial evidence contained in a wmten record to thc applicant. The applicant,
however, has thirty days to respond to the denial. This has the effect of allowing the County
woee. _.only five days to prepare a legally-defensible document which will withstand possible
challenge before the FCC while the applicant has six times as much time to prepare his
response. This is extremely inequitable.

T T U Finddly, the FCChas granted itseif the privilege viextending or waiving the deadlimes— -
should an applicant experience delays beyond its control. The applicant can request the FCC
to extend the deadline should there be any delay as a result of a number of issues, including
oo e~ local siting prohlems  Thus, the applicant does have recourse to deal witha greatertime
frame than 45 days, and the arbitrary setting of this deadline is unnecessary and
inappropriate. The FCC has not been requested by the broadcast industry to preempt the
o _____authority of other federal agencies or practices of the private sector. For example, if the
applicant experiences difficulty or delay in acquiring the necessary equipment of FAA
approval, there are no sanctions. The applicant may simply apply for an extension in the
deadline. Thus, equipment suppliers are under no mandated deadlines to provide services or
—equipment nor-is the- Federal-Aviation Administration required-te change-orexpedite its-
review procedures to meet the FCC deadlines.




- ——tg-build or modify towers or antennas without regard to any local government zoning laws,

Scope ot‘ Coverage

The rule covers the siting, constructmg, and modifying of “broadcast transmission
facilities,™ which are defined as towers, broadcast antennas, associated buildings, and all
equipment cables and hardware used for the purpose of or in connection with radio or
““television broadcast transmissions.” Within the Richmuid metropolitararea, there are four —— ~
major television network broadcast stations, one public television station, and approximately
20 radio broadcast stations. Under the proposed rule, each of these stations would be entitled

land use regulations, building regulations or similar laws except where a clearly defined and
expressly stated health or safety objective can be demonstrated.

DTV Towers

-~ Numerous-documents-currenty deseribe DTV-towers that may be-astallas 2,000
feet. Other reports describe these towers in the 700-foot range. By either description, such
towers will be very large and have a significant impact on the area in which they are. located.
small the area in whxch a tmnsmxssxon tower m may be Tocated is quite largc encompassing
much of an entire region. To demand that local government allow the siting of a
transmission tower on a single specific site without regard for zoning or other land use
" “regulations 1S unréasonable. In the Richmond area, it is likely that a2 maxiinum of five such—-—— -~
towers will be needed. One such tower currently exists in Richmond (the Channel 6-CBS
affiliate). The location of the remaining four towers will be determined sometime during the
~next 4-1/7 vears To suggest that these four towers may be randomly located at the wishes of _
the broadcasting industry without any consideration of local zoning or land use regulations or
the impact on surrounding properties is totally unacceptable and ignores the rights of the
_ citizens to expect reasonable protection for private property rights.

Radio Towers

The proposed rule, however, goes well beyond the need to construct a limited numbcr
of DTV towers. It has included within its purview radio towers even though they are not

—._related to the advancement of DTV service,  Under the guise that some radio towers may be

displaced by the construction of new or modified DTV towers, the rule will apply to all radio
towers, both AM and FM. There are approximately 24,000 such towers nationwide. To
suggest that the owners of these towers should enjoy an exemption from local regulations not
~ granted {0 otfier industries is unnecessary and unwise. “Ini the Richmond mewopolidn area,
approximately 20 radio stations curreatly exist and will qualify for the unregulated siting of
towers.




e

= i fae &

. s

. L f-:
5 1 N

- _ BNt —d
o B - e -
2 i il

. =t - )

X .
< k N

—— e B ]

4

" Associated Buiidings -

The rule also cites within its definition “associated buildings.” Under this definition,
-. the owner of a braadeast tower could choose (o site a tower within a zoning classification

which does not allow commercial entities, and under its exemption privilege, also locate the
entire production facility on the same site as “associated buildings . . . used for the purpose
of or in connection with radio or television transmissions.” In such an instance, the site
“could then contain one or more large buildings, parking Tacilities, exterior Lghtng, etc., ail
of which would be exempt from local zoning and/or building regulations. There is no ablhty
for the local government to require mitigating actions such as screening, privacy fencing,

—landscaping, stormwatercontrol; egress-to-the preperty,or other genem.lly accepted methads
of lessening the impact of the facility on the adjoining landowners and community.

i Collocation

The proposed rule specifically cites collocation as a deterrent to siting. The
encouragement of collocation is, however, one method of managing the number of such
T towers NECEssary in a region and faciiitates cooperation amuig the providers-wi Tegion:
Henrico County requires that applicants for tower sites certify that they have made reasonable
efforts to collocate and were unsuccessful in this initiative. Further, new tower sites are
——-approved-on the condition_other providers_ will be allowed collocation on_their facility when
requested. The lack of local government’s ability to require such conditions would serve to
discourage collocation and encourage an unnecessary proliferation of towers.

e r—————.
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_Safety and Health Exclusxons o

The proposed rule allows local governments to deny a request to site or modify a
broadcast transmission facility only upon a clearly defined and expressly stated health or

Ee ot et P 3 Ann e - -
sdiely objecuve. This constitules a narrow :M.cpuuu which docs not takeintoa ntother— — ——-
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legitimate reasons for denial. There is no exception for adjacency to historic sites, residential
areas, scenic byways, or land which is being planned for uses which are incompatible with
___the location of a tower (and associated buildings) site. Similar concerns exist for the location

of support cables, electrical transformers, and transmission equipment.

Planned Developmem

The Richmond International Airport is located in the eastern portion of the County.
Its runways are currently protected by the Airport Overlay District required by the FAA.

-—-The-airport- commission;-however,-has-in its plan several proposed runway extensionsand/or .

additions. These extensions/additions have not yet received final approval or funding from
the FAA. Itis conceivable, therefore, that a tower could be sited within the flight path of

one or more of the options under consideration by the airport commission. The effect of

such a siting would be to landlock the airport, creating a major impact on the ability of the
region to meet its transportation needs in the future, sev=rely limiting the air travel options of
our citizens, and neganvely lmpactmg economic dev. _,ment.

Similar problems will exist where there are proposcd highways, parks, or other uses
which will not constitute a safety or health risk at the exigent moment but the elimination of
__which could stifle the long range planning ability of the state and local govemments. In

addition, Henrico County falls under the auspices of the Chesapeake Bay Act. It is uncertain
how the ordinances enacted by the County pursuant to the Chesapeake Bay Act will be




viewed. The provisions of the Act may not be viewed by the FCC as constituting a safety or
- < e ._ealth ohisctive, vet all ather construction within the County must comply with the

provisions of the Act.

& Finally, the loss of local government control would completely negate the provisions

of the Comprehensive Plan which is adopted for the orderly development of the County. The
Comprehensive Plan is developed with the input and assistance from the community as 2

whole and is adoptzd following numerous public hearings by the Board of Supervisors. To
—raliowone” x:gmcul. of theindustrial-community 4o \.ajey—eemym.. immu y-irem-thepreper e
planning and development wishes of the community at large undermines the democratic

process established by the state for local government land use decisions.

" Resolution of Disputes

Cutrently, disputes which occur as a result of disagreensent over thesitng of &
facility are resolved in the courts. This is historically a fair and equitable way of resolving
disputes between government and private entities. In its proposed rule, the FCC grants itself

e axlugive Jurisdiction in the resolution_of disputes either through the use of alternative dispute
resolution or declaratory relief. This preemption of local government authority expressly
contradicts the wishes of Congress in the 1996 Telecommunications Act, wherein local
governments are granted full control of local land use and zoning decisions. For the FCCto
usurp this authority at the request of the broadcasting industry is both inappropriate and
unfair.

Conclusion

o __Hearico County welcomes the telecommunications industry, with all of its
technological advances and benefits, to the community. It does so, however, with the
understanding that such industry will serve its citizens without denigrating the authority of
the elected government, undermining the citizens’ ability to provide input in the decision
maKing process, and unduly impactng vter needs and concerns of treconmmunity asa— ~ -
whole. The County looks forward to working with the industry in the locating and
constructing of towers and associated facilities for the advancement of DTV. The far-

i geaching restrictions of the proposed ECC rule, however, shauld be rejected in favor of

TP vev=

allowing reasonable and customary decisions at the local level in a timely manner.
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Before the
Federal Communications Commission
e e e M aShington DLC. 20554

In the Matter of )
)

T T Preeraption of State and Tocal Zoning and - ) MM Docket No: 97182
Land Use Restrictions on the Siting, )
Placement and Construction of Broadcast )
. Station Transmission Facilides )

NOTICE OF PROPOSED RULE MAKING

Adopted: August 18, 1997
Released: August 19. 1997

Comment Date: October 30, 1997
Reply Commcut Datc Dcccmbcr 1, 1997

By the Cominission:

L Introduction

1. The Commission is undertaking this proceeding to consider whether and in what
“CIFCUMStances to preempt certain state and locat zoming and tand use vrdirances whicir present ar—— "
obstacle to the rapid implemeatation of digital television ("DTV") service. Such ordinances may also
serve to unduly inhibit the resiting of antennas made necessary by the implementation of DTV or
eo——__..stand as an phbstacle to the instiytion and jimprovement of radio and television broadcast service
generally. This issue has been brought before the Commissioa in a "Petition for Further Notice of
Proposed Rule Making” filed jointly by the National Assocmuon of Broadcasters ("NAB") and the
Association for Maximum Service Television ("Petitioners”).! While that Petition raises a number
of 155ues cructal o the successiul roli-out of digical wievision, it ziso raises anumberof quesdons

concerning the scope of any preemption of state and local laws and ordinances and the need to
exercise that authority.

e This petition was filed in the Commission’s Digital Television proceedin %m in MM
" "Docket No. 87-268, FCC 97-116 (Apnil 22, 1997)('Ek (May 10, 1997). 1fe

Commission will, however, treat the Petition as one filed pursuant to 47 C. E)R. § 1.401 secking the institution of a
new rule making proceedxng.




Federal Communications Commission FCC 97-296

1. Background

7. In our Fifth Report and Order in the D'V proceediiig, we adopted aif accelerated -
schedule for construction of DTV transmission facilities to ensure the preservation of a
universally available, free local broadcasting service and the swift recovery of broadcast

T T TSP Underthe construction schedule set forth. 1mwm
of the top four networks in the top 10 markets are required to be on the air with digital signals
by May 1, 1999. Affiliates of the top four networks in markets 11 - 30 must be on the air by
_ November 1, 1999. Under this schedule, more than half of all television households will have
access to multiple channels of digital broadcast television programming by Novemiber 1, 199Y.
All other commercial stations are required to construct their DTV facilices by May 1, 2002,
and all noncommercial stations must construct their DTV facilities by May 1, 2003.% Subject

- —to-bicnniat reviewand cestain-statutory-exceptions, the current target date for all stations’

return of their analog spectrum is 2006.°

e WW_'W}".‘ Petitioners state that this accelerated DTV transition schedule will require
extensive and concentrated tower construction. “They estimate that 66 percent ot exisang
television broadcasters will require new or upgraded towers to support DTV service, involving
an estimated 1000 television towers. Moreover, they state, as a result of the increased weight
and windloading of DTV facilities and cther tower constraints, 2 number of FM broadcast .
stations which have collocated their FM antennas on television towers will be forced to
relocate to other existing towers or to construct new transmission facilities.

4. In addition to the logstical “problems of modifying and constructing a significant
number of towers (e.g., scarcity of construction crews, weather delays, supply shortages),
Petitioners state that there "is an array of obstacles arising from state and local regulation of
—tower siting-and construetden™ ineluding environmental assessments, "fall radius,” collocation
and marking/lighting requirements, and concems with interference to other electronic devices.*
Petitioners are particularly concerned with the delays resulting from the administration of such
restrictions, noting that multiple levels of review can last for several months, and that when

appeals are involved, the process can take several years.’ S T

5. In order to meet the Commission's DTV construction schedule, Petitioners ask the

fa) Aoe
Commissien to-ade y%ﬁ—f“]‘uw that wuayld. _?omuf tha Cammicginn. | mmpeg?‘,s;g;g,@g_lgg_al_
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2

Eifth Report and Order, suprz at § 76. Twenty-four television stations bave voluntarily agreed to an 18-month
e 5Chedule for the coanstruction of their DTV fzmlm:{ e yee

’ E\ﬁh_&%nu_m%mﬂ sngn 00. See Also Balanced Budget Act of 1997 ("BBA”), Pub. L.
105-33, 111 Stat. 251 (1997) (codified at 47 S C. § 309())(14)(A)-(B))(estabhs ing statutory target date for retura
of the analog spectrum and setting out cxccpuons to that dcadlmc)

‘ Petition at pages 7-15.

! The Petition describes several instances in which local zoning regulations nnd related appeals have resulted

All lblls"l \ﬂ.lﬂ]\) nmcT »u\n—uuu A unwdﬁu.»“{uvulu\.a E‘
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zoning and other land use regulations to the extent they unreasonably prohibit or delay the
DTV roll-out and other ongoing broadcast transmission facilities construction. They argue

that the Commission has the legal authority to engage in such preemption where it is pursuing ~— "~

an objective within the scope of its Congressionally delegated authority and non-federal
regulation stands as an obstacle to the accomplishment and execution of that objective. Both

—critesia_Petitioners assert_are nresent jn the instantmatter. . _

6. Pettioners propose a rule which provides specific time limits for state and local
government action in response to requests for approval of the placemeat, construction or

" modification of broadcast transmussion facilities. The Tilé proposed by e peddoners;

attached as Appendix B, would require action within 21 days with respect to requests to
modify existing broadcast transmission facilities where no change in location or overall height

- ememe e -i5-proposed-or Lo strengthen or replace.an existing broadcast transmission facility. Action

would be required within 30 days with respect to requests to relocate existing broadcast
transmission facilities from a currently approved location to another location within 300 feet,

to consolidate two or more broadcast transmission facilities at a common tower ot other

“structure or to increase the height of an existing tower. All other réquesis wouid have 1o be
acted upon within 45 days.® Failure to act within these time limits would cause the request to
be deemed granted.

7. Additionally, the requested rule would remove from local consideration certain
types of restrictions on the siting and construction of transmission facilities. Petitioners would
categorically preempt regulations based on the environmental or health effects of radio

frequency (“REF") emissions 1o the extent a broadcast tacility has been determined by the
Commission to comply with its regulations and policies concerning emissions; interference
with other telecommunications signals and consumer electronics devices as long as the

—breadeast antenna-facility has been determined by the Commission ta camply with ils

applicable regulations and/or policies concerning interference; and tower marking and lighting
requirements provided that the facility has been determined by the Commission or the Federal
Aviation Administration to comply with applicable tower lighting, painting and marking

e lawes, pales or regulations that imnair the ability of licensed hroadcasters to place. construct or

N r o T VT Y T S W MMV T (P VA Y S T g et e Sy

regulations or policies. e e e T T S e e e e e

8. Further, the rule would preempt all state and local land use, building, and similar

”

modify their transmission facilities unless the promulgating authority can demonstrate that the
regulation is reasonable in relation to a clearly defined and expressly stated health or safety
objective other than the categorical preemptions described above.

¢ Con addressed the overlap between state and local and federal regulatory authority over tower siting in

the context of personal wireless services facilities in the Telecommunications Act of 1996, P.L. No. 104-104, 110

A ATHSC§ 151 etseq (*1396 Telecommunications-Act™y = -
set out a specific time frame within which a state ot local government must act an a request, rathec, it requires that
the state or local authority act within a reasonable time. 47 U.S.C. § 332(cX7}BXii) ("A State or local government
or instrumentality thereof shall act on any request for authorization to place, construct, or modify personal wireles
service facilities within a reasonable period of tme after the request is duly filed with such government or

PP TP PPN [TIN

ingtramentalis y; takine into aceount the nature and scope of such cequect. N .
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———_evidence, and delivered tn all applicants within 5 days.” Any broadcaster adversely affected

9, To provide for expeditious review, the Petitioners' proposed rule requires that any
state or local government decision denying a request be in writing, supported by substantial

by any such action could, within 30 days of the decision, petition the Commission for a
declaratory ruling on which the Commission, in turn, would have 30 days in which to act.?

e .. Third, we stated that "an agoressive. construction schednle helps to offset possible disincentives

The rule would also authorize the Commission to administer dispute resolution.

II. Discussion

oo~ 10. In the Fifrh Renort.and Order, we faund that an accelerated roll-out of digital =~~~ .

television was essential for four reasons. We found that absent a speedy roll-out, other digital
television services might achieve levels of penetration that could preclude the success of over-
the-air digital television, leaving viewers without a free, universally available digital

" programnung service. Second, we détermined that a fapid construction period would promiote
DTV's competitive strength internationally, spurring the American economy in terms of
manufacturing, trade, technological development, international investment, and job growth.'’

that any individual broadcaster may have to begin digital transmissions quickly.""" Finally,

we found that a rapid build-out would work to ensure that the recovery of broadcast spectrum
occurs as quickly as possible.” This will enable the federal government to reallocate some of
the recovered spectrum for public safety purposes, and to eventually auctontheresty

] — e

This portion of the proposed rule generally tracks the procedures by which a state or local authority ma{,dcxa(
a request to construct personal wireless services facilities as outlined in the 1996 Telecommunications Act. 47 US.C.
§ 332(cXTXBXiii) ("Any decision by a state or local government or any instrumentality thereof to deny a request to
place, construct, or modify personal wireless service facilities shall be in writing and supported by substantial evidence
sontained.inawatten record. ) e e e R

' Whilethe 1996 Teleccommunications Act contains procedures for the appeal of a State or local government
decision in the context of the construction and placernent of personal wireless service facilities, these procedures differ

from the procedures proposed by the Petitioners. 47 U.S.C. § 332(c)(7)(BXv) ("Any person adversely affected by any

final-actionor faituie 1o act by astate-ox focal government o any instrumcntality-thereof that4s inconsisteatwita this—— - -

subparagraph may, within 30 days after such action or failure to act, commence an action in any court of competent
jurisdiction. The court shall hear and decide such action on an expedited basis. Any person adversely affected by an

act or failure to act by a State or local government or any instrumentality thereof that is inconsistent with clause (iv)
may petition the Commission for relief.”) .

9

Eifth Report and Qrder, supr at§ 80

1 Id. at{ 81

N a2
n Id. at § 83.

13 :

in ET Docket No, 97-157, FCC 97-245, Reallocation of Television

Notice of Proposed Rule Making

Channels 60-69, the 746-806 MHz Band (July 9, 1997). Sec Also BBA, note 3, (codified at 47 U.S.C. § 337)
(providing for the allocation of 24 megaherz of retumed spectrum to be allocated for public safety services and 3
megahertz of that spectrum to be auctioned for commercial use)

4
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11. To achieve these purposes, we instituted an "aggressive but reasonable
construction schedule, aimed at exposing as many homes to DTV as early as possible." In the
difficulties in obtaining zoning and other approvals, may interfere with its ability to mect
construction schedule requirements.'” We are, however, also sensitive to the important state

_and local roles in zoning and land use matters and their longstanding interest in the protection

- —FiftrReportand Oder, we noted-that circumstances-beyond-a broadeaster's esntrol suehas - ———

and welfare of their cidzenry. Given the countervailing importance of accelerated construction
of DTV transmission facilities, however, we seek to define those circumstances in which it
may be necessary to prccmpt state and local regulatlons in order to achieve the benefits of a

~rapid roll-out of DTV: S

12. As a preliminary matter, we note that it is well settled that the Communications

—_— X S RPN S LTt
federal™ rcg’umuuu to- compietely occupy the field to-the caclusion-of

Act of 1934, as amended ("Communications Act"), comprehensively provides for regulation

of radio frequency interference and that the FCC has exclusive jurisdiction to resolve such
questions.'® With regard to interference affecting home consumer equipment in particular,
Congress plainly stated in the 1982 amendments to the Communications Act that it intended

governments.”  Thus, a rule preempting state and local zoning regulations based on
electromagnetic interference would simply codify the existing state of the law. With respect

on environmental or health effects of RF emissions, tower hghnng, painting and marking, and

health, safety and traditional land use powers -- we have authonty to preempt where state or
local law, among other things, stands asan obstacle to thc accomplishmcnt and cxccution of

nmd atata
LULOY VRN S VY AW [ 7AR VY

. to other aspects of the proposed rule --- preemption of state and local zoning restrictions based

14

Eﬁh.R:nﬂmn.d_Qm:L iuu.mat‘{‘IZ 7.

i Id. at'{77

Sec e.g. 47 US.C. §§ 152(a), 301, 303(c) (d), (e), and especially (f);

Head v, New Mexico Board of
374 U.S. 424,430, 6(1 Cs Eunsdlcuon ovex technical matters” associated with

the transmission of broadcast signals is clearly exc us ey,

1985)( reempts local zoning authority regulation of interference caused by an FM station);
Inc.2 FCC cd 5519 (Com. Car. Bur. 1987)

CC 85-578 (released November 4,
Mohilecom of New York,

e MR, ReportNo. 765, 97th Cong. 24 Sess.33.(1982), reprinted in 1982 U.S. Code r Ad News22T7
{amendment to Section 302(a) of Act)( The Conference substitute is further intended to clarify the reservation of

exclusive jurisdiction to the Federal Communications Commission over matters involving RFI. Such matters shall not

be regulated by local or state law, nor shall radio transmitting be subject to local or state regulation as part of a y

(:Hx of New York v, FCC, 486 U.S. 57, 63 (1988). See gsnsmllx
_FCC, 476 U.S. 355, 368-69 (1986) and cases cited therein,

effort to resolve an RFI complamt ")

18 . . .

Hm;; v lzgvxdgmtz. 312 U.S. 52,68 (1941).

19

5
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13. Congress explicitly indicated its objective of a speedy recovery of spectrum in
Section 336(c) of the 1996 Telecommunications Act, "Recovery of License. "X That section
either that license or the original license held by the licensee "for reallocation or reassignment
(or both) pursuant to Commission regulation.” As indicated above, the Commission found that
...aspeady convexsion would enhance the likelihood of success for the DTV roll-out and allow

" Tequires dhat the Commissivrestablish as a condition of granting a DTV license the retumef- - — -

for the rapid recovery of spectrum. The Commission determined that a lethargic conversion
would, to the contrary, undermine the potential for a successful conversion and thereby
undermine the potential for such a recovery, as sought by Congress. The Commission also

Y — A

" "determined that tie prompt, “broad “availability of DT Vtothe Amcricanpublic-wasan————

important public interest goal ™

e eeeamnsoeee 14, Delays in local zoning and land use decisions would hold up the construction of

an essential part of the DTV transmission system and make it impossible for a licensee to
satisfy the coastruction requirement to transmit "a DTV signal strong enough to encompass
the community of license," by the required deadline.” This could leave broadcasters unable
extent that state and local ordinances result in delays that make it impossible for broadcasters
to meet our construction schedule and provide DTV service to the public, important

. Congressional and FCC objectives regarding prompt availability of this service to the public

and prompt recovery of spectrum would be frustrated.

15. At the same time, we are sensitive to the n,_.,hts of states and 1ocalmcs to protect

4 N\SN 1w}

rights. The Commission recognizes its obligation to "reach a fair accommodation between
federal and nonfederal interests.”* Thus, it is incambent upon the Commission not to "unduly

.. interfere with the legitimate affairs of local governments when they do not frustrate federal

s

7o Tgive agfear number of viewers access o w DTV signalina very short period-*2-Tothe ————————-

" e legitimate interesis of Uil TitiZeny amd we do notseek to uimecessari e

objectives.”> These include not only certain health and safety regulations, which the
Petitioners’ proposed rule recognizes, but also the right of localities to maintain their aesthetic

» 47 U.S.C. § 336(c). 47 U.S.C. § 151 (purpose of the Act includes "to make available, so far
as possible...a rapid, efﬁc:ent ation-wide and world-wide radic communication service with adequate facilities™)

47US.C. § 157 (C Tt shall be the polxcy of the United States to encourage the provision of new technologies and
services to the public.”).

b1

Eifth Report and Order, supra ac{ S.
Eifth Report and Order, supaat{ 91.

.. Earth Stations, IB Docket Np 95-59, 11 FCC Red 5809 (1996).

n

Id. at 1 76. See also id. at 7Y 84-85 and 87.

O puwer Tostrepresent teasomrable: accommmod:

24 IS -
Arscibo Radio Comoration. 101 FCC 2d 545, 550 (1985); see City of New York v, FCC, 486 U.S. 57, 64
~(1988) (Commissionexercise of preemp ( ) atiomrufcontticting poticies)—

3

Wn& In the Matter of Preeml?uon of Local Zoning Regulations of Reccive-Only
Satellite tations, 100 FCC 2d B46, 853 (1985). See also Preemption of Local Zoning Regulations of Satellite

AN

6
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qualities.” Indeed, historically we have sought to avoid becoming unnecessarily involved in
local zoning disputes regarding tower placement. Nevertheless, we have adopted rules
~preempung localzoding -ordinances where therecerd-established that such-ordinances weee — -
inhibiting the implementation of Congressional or FCC objectives, including with regard to
locating satellite "dish" antennas and amateur radio towers.”

16. The Petitioners' proposed rule wauld cover siting of all broadcast transmission
facilities construction. That is, petitiopers have not limited their preemption rule to DTV-
related construction, including the involuntary relocation of FM antennas now collocated on

T Ttelevision towers: 1t is Tess clear tiat preeniption will-be niccded-where broadeasters-de-not-face-
exigencies such as DTV coastruction deadlines. There are now over 12,000 radio and 1,500
television station licenses outstanding, totals which suggest that generally compliance with

- e —..Sfate and federal laws relating to broadcast station construction and operation has been possible

and that state regulation has not been an insuperable obstacle to the exercise of the

Commission’s "powers to promote and realize the vast potentialities of radio."® In these

circumstances, we seek information on whether any preemption rule should be Limited to DTV

‘constructiont and 0 radiv”station Uausmission {acility- relocations resulttngfrem-sueh—-———

construction.” We also seek additional information on Petitioners' assertion that local zoning

regulation "stands as an obstacle to the implementation of the DTV conversion and to the

- ... _.institution and improvement of broadcast service generally."

IV. Request for Comments

17, " orderio deieniine wikter picemption is ncecssary-and-desirable-and-the-seepe
of any preemption rule, we seck comment on a number of issues. This will enable the
Commission to determine whether and how extensively it should exercise its authority to

18. As an initial matter, we generally invite comment on the Petitioners’ proposals for
the preemption of state and local laws, regulations and restrictions on the siting of broadcast
T wansmission - facilides - We sesk tomment o the-Petitioners' -proposed-precmption rale - —— - ——

- »—--~~~-—m-u-l---«&gmm.mmmmwwM,Smﬁons-lm&‘flm——-——w
™ 1; Amendment of Part 73 of the Commission’s Rules to More Effectively Resolve Broadcast Blanketing

,:rtfieren)ce. 11 FCC Red 4750, 4754 (1996) (localities best situated to resolve local land use and related aesthetic
1“35 ons).

S -

Eg. Presmption of Local Zoning of Uther Reguiation of Recetve-Only Suweliice Eandr Station —
No. 85-87, 59 RR 2d 1073 (Released Feb. 5, 1986); Federal Preemption of St):ne an(il,i.ocal Regul:‘t’i:ms“[’eminin:g‘
to Amateur Radio Facilities, PRB -1 50 Fed. Reg. 38813 (Sept. 25, 1985).

e 2 National Broadcasting Company v. United States. 319 U.S, 190, 217 (1943).

»

But see paragraph 21, infra.

e .2 Pefition at page 22.
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Alternatively, we request comment on whether any tule we adopt should focus on actions state

and local governments would be preempted from taking or what state or local authority would
be preempted by Tailure to act within 4 specified time periog> - -~ - - - == .

19. We seek a detailed record of the nature and scope of broadcast tower siting issues,

oo o ._including delays and related_matters encountered by broadcasters, tower owners and local

government officials. Although Petitioners provide anecdotal evidence regarding difficulties
encountered by several broadcasters in attempting to meet local ordinances in connection with
tower siting and construction, we have no basis on which to determine the extent to which

Such ditficulties are Tepresentative of radio and teievision broadeast industry tower siting
experiences generally. So that we might have a factual basis upon which to determine the
nature and extent of the problem, we ask commenters to provide us with information on their

- - — .. _experiences, both positive and negative, with state aod Jocal zoning and land use approvals,

and with the application of other laws and ordinances in connection with their efforts to site,
construct and operate radio and television transmission towers. Particularly relevant would be
comments on the duration of local permitting processes tied to such laws and ordinances. We

" Tare also particularly interestéd in réceiving nforination about eXperiences relaed wovsEcies

and time constraints or delays encountered by broadcasters and tower awners in the top 30
»n )
markets. :

20. We are especially interested in the extent to which commenters believe any such
difficulties are representative of difficulties that are now being faced or will be faced in the

context of DTV build-out. Also, we request comments on whether existing laws, ordinances
and procedures are likely to impede adherence to our accelerated DTV butld-oursehedute—

21. We seek comment on the scope of the preemption proposed by Petitioners, on the
.range.of facilities 1o which the mle should apply and on the state and local laws. regulations.
and other restrictions which federal law might preempt. Should we preempt local regulation

for all broadcast facilities? Should the preemption be limited to construction of DTV
transmission facilities and the relocation of those FM radio facilities displaced by DTV?

Should € preemption e Tithited 1o e top markets in which the DTV rollFoutseiredute s -
more aggressive?

22 _Shonld the Commission preempt state and local restrictions regarding exposure
to RF emissions from broadcast transmission facilities? Are there other circumstances in which

it is appropriate for the Commission to preempt state and local regulation of the siting or

p 1}

See. e.8.. 47 CFR. §25.104.

2 The top thirty television markets, as ranked by Nielsen Media Research as of April 3, 1997 are: New York, Los
Angeles, Chicago, Philadelphia, San Francisco, Boston, Washington, D.C., Dallas-Fort Worth, Detroit Atlanta,
Hou!bton. Seattle-Tacoma, Cleveland, Minneapolis-St. Paul, Tampa-St.Petersburg, Miami, Phoenix, Denver,

Pittsburgh, Sacramento-Stockton, St. Louis, Orlando-Daytona Beach, Baltimore, Portland, OR. Indianapolis, San
,I_)i,gggrinfnui-NemHnue_g_x_f,hgmngTRalnLgh,Dnrhnm?.land.Cincinnaﬁ.,. N ot R e
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construction of transmission facilities? Should federal regulation preempt local regulation
ot oo ... tended for aesthetic purposes?

23. We seek commeat on the procedural framework proposed by Petitioners. Are the
time frames proposed by Petitioners reasonable? Specifically, should we preempt state and
~local guvermment authority where-they fail to act within certain time periods? Ifso, what =
should be those time periods? Is 45 days appropriate, or would 90 days be more realistic for
broadcast tower applications? Can the DTV construction schedule in the Fifth Report and
B Qrder be reconciled with the procedures of states and localities? In the event that we preempt
as to procedural aspects of zoning and land use regulation, what constraints, if any, aré tere
on the ability of state and local governments to meet the expedited procedures sought by
Petitioners? We specifically ask states and localities to comment on their current procedures,
heir eed 1o use these procedures;-the possibility of using expedited prncedures to assure our
DTV construction schedule is met, and the nature of such expedited procedures. Is there an
appropriate role for the Commission in resolving disputes between localities and licensees
- e _with respect to tower siting issues? What is the nature of that role -~ arbitrator, mediator or
simply the provider of a forum to which parties can turn for suggestions o Tesoiving 10¢al

disputes? Is outside arbitration, administered by the Commission, an appropniate forum for
alternative dispute resolution?

24. We note that we recently reccxvcd an Advisory Recornmendauon on the
Petitioner's proposal from the Commission's Local and State Government Advisory
 —_..._Committee.” This recommendation will be incorporated into the public record of this

proceeding, and we will consider the issues raised by the Committee in this and any future
filing.

. Pursuant to applicable procedures set forth in
Sections 1.415 and 1.419 of the Commission’s Ruls??m §§ 1.415 and T.419; interested -
parties may file comments on or before October 30, 1997, and reply comments on or before
December 1, 1997. To file formally in this proceeding, you must file an original plus four
—copies of all comments; reply-comsmonts,-and-cupporting comments. If_van want each
Coromissioner to receive a copy of your comments, you must file an origine® ~lus nine copies.
You should send comments and reply comments to Office of the _cretary, Federal
e Communications Commission, Washington, D.C. 20554. Comments and reply comments will

be available for public inspection during regular business hours in the FCC Reference Center
(Room 239), 1919 M Street, N.W., Washington, D.C. 20554.

e ... Local and State Government ent Advisory Committee Recommendation No. 3, NAB Petition for Further Notice of

rropﬁ SEU R uu’:nmuuug, M Docket 6% huu Aﬁg"”‘l“{m

9
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26. Ipitial Paperwork Reduction Act of 1993 Analysis. We have not proposed in this
procecdmg any proposed ot modified information collection requirement.

27. Ex Parte Ru!g This is a non-restnctcd notice and commcnt rule makmg
proceeding. Ex parte presentations are permitted, except during the Sunshine Agenda period,
—provided they are disclosed as osed as provided in ;t_xf. Commxssxon Rulcs Sgg ggnerally 47 CF.R.

Sections 1.1202, 1.1203, and 1.1206(a). R

28. [nitial Regulatory Flexibility Analvsis. With respect to this Notice, an Initial

“~Reguiatory Rexibikicy Analysis ("IRFA") is-contained in Appendix A__As required by Section

603 of the Regulatory Flexibility Act, the Commission has prepared an IRFA of the expected
impact on small entities of the proposals contained in this Notice. Written public comments

.-are_requested an the IRFA. In order to fulfill the mandate of the Contract with America

Advancement Act of 1996 re regarding the Final Regulatory Flexibility Amalysis; we aska
number of questions in our IRFA regarding the prevalence of small businesses in the
industries covered by this Notice. Comments on the IRFA must be filed in accordance with

“the same uuug deadlines ascomments on the N"hr‘f' ‘hut IhPV roust have. 1d.15ﬂn§_t_h€3dm°

designating them as responses to the IRFA. The Sccretary shan send a copy of this Notice,
including the IRFA, to the Chief Counsel for Advocacy of the Small Business Administration

..in.accordance with Section 603(a) of the Reoulatory Flexibility Act, Pub. L. No 96-354 94

Stat. 1164, 5 U.S.C. §601 et seq. (1981), as amended.

29. Authority. This Notice is issued pursuaat to authority contained in Sections 4(i),
"303;and 356 of the Comumunications Aet of 1934, as-amended 47 11.S.C. §§ 154(1), 303, 3Q7

and 336.

e 30, _Additional Information. For additional information on this proceeding, please

contact Kcuh Larson, Assistant Bureau Chief for Engineering or Susannia Zwerling, Palicy and
Rules Division, Mass Media Bureau (202) 418-2140.

STmmmes e oo FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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APPENDIX A

Initial Regulatory Flexibility Amalysls— -~ =~ —— o

As required by Section 603 of the Regulatory Flexibility Act ("RFA"), SU.S.C. §
o603, the Commissioa isincerporating an Initial Regulatory Flexibility Analysis (IRFA) of
the expected impact on small entities of the policies and proposals in this Notice of

Empgsgg_&glg_MMg ("Notic "). Written public commcnts concerning the effect of the

must be 1dcntxﬁed as rcsponses to the lRFA and must be Tiled by thie deadlines for tie

submission of comments in this proceeding. The Secretary shall send a copy of this

Notice, including the IRA, to the Chief Counse] for Advaocacy of the Small Business
~ - —Administration-in aceerdanee with paragraph 603(a).of the Regulatory Flexibility Act™

Reasons Why Agency Action is Being Considered: I¥ifth Report and Order in its
e .. digital television proceeding (MM Dockct No 87 268) the Comxmssxon adopmd an

four network affiliates in the top ten television markets to consmxct their digital television
facility and begin cmitting signals by May 1, 1999. Affiliates of these four networks in
markets 11 - 30 must be on the air by November 1, 1999 All ather commercial stations.
will have to construct their DTV facilities by May 1, 2002, and noncommercial stations by
May 1, 2003. The Commission found this accelerated schedule necessary to promote the
e e s SUCCESS Of DTV and allow for spectrum recovery, a goal shared by Congress. In arule
makmg petmon n filed by the National Association of Broadcasters and the Associattonof
Maximum Service Television the Petitioners claim that state and local zoning and land use
laws, ordinances, and procedures may have a delaying effect on the siting, placement and
—consttuction of now-television-towers that will.be needed for DTV__Additignally, they
contend, the antennas of many FM radio stations will need to be displaced from existing
towers to enable them to support new DTV antenna arrays and these FM stations will have
oo .. 10 build new towers to enable them to continue to serve the public. Accordingly, they ask
the Commission to adapt a rule preempting state and local laws, ordinanices and procedures ~ "
that could work to delay the inauguration of DTV service. The Commission believes the
prompt deployment of DTV is essential to several goals, and that compliance with such
—local requirements may; 6t least-in-seme-cases, both-make compliance with both these
procedures agg the roll-out schedule impossible. Additionally, it believes that some of
se state and local regulations may stand as obstacles to the accomplishment of the rapid
—-..uansition to DTV service and the spectrum recovery that it will permit. This recovery is

also an important congressxonal purpose as evidenced by its 1496 adoption of 47 UST'§
336.
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Need For and Objectives of the Proposed Rule Charfjpstioners have demonstrated
that at least some state and local zoning and land use laws, ordinances and procedures may,
Tifless preempred by e Commuission, prevent television broadcasters from meeting the -
construction schedule for DTV stations established by the Commission, retarding the
recovery of frequency spectrum by the government for reallotment and delaying digital
e ..Seryice to the puhlic. Additionally .in some cases they may resnlt in discontinuationof FM.

radio service to the public should displaced FM antennas be unable to relocate to new
antenna towers.

Legal Basis: ™ Authonty for the actions proposed in thisNotice may be found in Sections
4(i), 303(r), and 336 of the Communications Act of 1934, as amended, 47 1J.S.C. §§
154(i), 303(r), and 336.

Recordmg, Recordkeepmg, and Other Comphance Reqmrements The Commission is

not proposing any new or modified recordkeeping or information collection reqmrcments
m thxs procecdmg

Federal Rules that Overlap, Duplicate, or Conflict with the Proposed Rules: The

initiatives and proposed rules raised in this proceeding do not overlap, duplicate or conflict
with any other rules.

Description and Estimate of the Number of Small Entities to Which the Proposed
Rules Will Apply:Under the RFA, small entities may include small organizations, small
" buSingsses, and Small governmental junsdictons. 5 U.S.C.§601(6). The RFA, 5 US.C.
§ 601(3), generally defines the term "small business” as having the same meaning as the
term "small business concern” under the Small Business Act, 15 U.S.C. § 632. A small
e v« bUSIDESS cancern is one which: (1) is independently awned and operated; (2) is not
dominant in its field of operation; and (3) satisfies any additional criteria established by the
Small Business Administration ("SBA"). Pursuant to 5 U.S.C. § 601(3), the statutory
definition of a small business applies "unless an agency after consultation with the Office
“of Advocacy of the SBA and after opportunity for public comment, establishesone or
more definitions of such term which are appropriate to the activities of the agency and
publishcs such definition(s) in the Federal Register."*

The proposcd rulcs and pOhCleS wnll apply to tclcvxsmn broadcastmg licensees,
radio broadcasting licensees and potential licensees of either service. The Small Business

M While we tentatively believe that the SBA's definition of "small business” greatly overs(ales the number of
radio and television broadcast stations that are smalt businesses and is not suitable for purposes of determining the
impact of the ptoposals on small television and radio stations, for purposes of thls we utilize the SBA's
S wmber of stmall busineases to-which th
right to adopt a more suitable definition of "small business” as applied to radno and televxslou roadeast stations o
ot r entities subject to the Pmposcd rules in this Notice and to consider further the issue of the number of small
cntities that are radio and 1e evision broadcasters or other small media entities in the future.

lﬁnggi\él)ockct No. 9348 Vi g), 11 FCC Red 10660 10737 38 (15959;6) citing 5 U.S %

12
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-

Administration defines a television broadcasting station that has no more than $10.5
maillion in annual receipts as a small business.*® Television broadcasting stations consist of
. .___establishments primarily engaged in breadcasting-visual programs by tefeviston o e ——
public, except cable and other pay television services.” Included in this industry are ‘
commercial, religious, educational, and other television stations.”® Also included are
establishments primarily engaged in television broadcasting and which praduce taned
- television program materials.” Separate establishments primarily engaged in producing
taped television program materials are classified under another SIC number.” There were

1,509 television stations operating in the nation in 1992.*' That number has remained

: . . L 1 aen . .
oo ——fairly constant-as-indieated by the-approxinmately 1,558 Uperdung €ievision broadcasting

stations in the nation as of May 31, 1997. For 1992* the number of television stations
that produced less than $10.0 million in revenue was 1,155 establishments.*

Additionally, the Small Business Administration defines a radio broadcasting
station that has no more than $5 million in annual receipts as a small business.* A radio
broadcasting station is an establishment primarily engaged in

broadcasting aural programs

* 13 CER. § 121 201, Standacd Ind:

3

Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1992 Census or
Transrorranion, Communtcations ano Urinres, Estasusiment ano Fiem Sze, Series UC92-S-1, Appendix A-9 (1995).

4. See Executive Office of the President, Office of Management and Budfet. Standard Industrial Classification
Manual (1987), at 283, which describes "Television Broadcasting Stations (SIC Code 4833) as:

Establishments primarily engaged in broadcasting visual programs by television to the public,
exccg{ cable and other l?! television serviges.. in.this industry ommarcial, seliaicus,

Y onal an er television stations. Also included here are establishments Ysrimarily engaged
in television broadcasting and which produce taped television program materials.

Economics and Statistics Administration, Bureau of Census, U.S. Dej

artment of Commerce, 1992 Cansusor R
_-_Aﬁ_-_ImnmmﬁmmmmoﬂmmﬁMMW&r&mgﬁﬁfmm A-5(1593).

“1d. SIC 7812 (Motion Picture and Video Tape Production); SIC 7922 (Theatrical Producers and Miscellaneous
Theatrical Services (producers of live radic and television programs).

e g e

FCC News Release No. 31327, Jan. 13, 1993; Economics and Statistics Administration, Bureau of Census,
U.S. Department of Commerce, supra note 78, Appendix A-9.

“ FCC News Release "Broadcast Station Totals as of May 31, 1997.

9 Census for Communications’ establishments are performed every five years ending with a "2" or *7". See
Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, sugca note 78, OI.

e Y _The amount-of-$10-millien-was uscd-to-estimute-the Trumber of SIAl business establishments because the
relevant Census categories stopped at $9,999,999 and be;

" at § an at $10,000,000. No category for $10.5 million existed.
Thus, the number js as accurate as it is possible to calculate with the available information.

43

13CFR. § 121.201, SIC 4832.
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by radio to the public.* Includcd in this industry are commercial religious, educational,
and other radio stations.”” Radio broadcasting stations whxch pnmanly are engaged in
_radio hroadcasting and which produce-radiopi
However, radio stations which are separate establishments and are primarily engaged in
producing radio program material are classified under another SIC number.” The 1992
Census indicates that 96 percent (5,861 of 6,127) radio station establishments produced

e e
I

[ess than $5 million in revenue in 1992 Official Commission records indicate that
11,334 individual radio stations were operating in 1992.°' As of May 31, 1997, official
Commission records mdlcate that 12,156 radio stations were operating, of which 7,342

e were FM stations_ 2

Thus, the proposed rules will affect many of the approximately 1,558 television
stations; approximately 1,200 of those stations are considered small businesses.*’

~T " Additionally, the proposed rules will affect some of the 12,156 radio stations,

approximately 11,670 of which are small businesses.’* These estimates may overstate the

number of small entities since the revenue figures on which they are based do not include
__oraggregate revenusas fraom nan talasses

IAOL A e A Lo bl :
SO~ THaTE AT T esY A v AT ot UTUL uvifiauivTadiiaicy cupalue s,

In addition to owners of operating radio and television stations, any entity who
seeks or desires to obtain a telev1sxon or radio broadcast license may be atfected by the

" “proposals contained in this item. The number of entities that may seek to obtain a
television or radio broadcast license is unknown. We invite comment as to such number.

P EAwwA ASSaeA ¢ W n;ulun.alus wic T aapact ULl \Jlliﬁﬂ Eﬂﬁtls ﬁnﬂ

Consistent wnth the Stated Objectives: TH¥ptice solicits comment on a variety of

=

Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, sypra note 78,
Appendix A-9.

< - Id - o
a I

o Id. B

¢

The C  .as Bureau counts radio stations located at the same facility as one establishment. Therefore, each
co-located Az M combination counts as one establishment.

e e e - e kb MOWS R lsace-No-3132 7 Jen13,-1993:
2 FCC News Release "Broadcast Station Totals as of May 31, 1997."
n e use the 77 peccent figure-of TV-stations eperating-atess-tham § 10 mitlion for 1992 I 2pply it to the
1997 total of 1558 TV stations to arrive at 1,200 stations categorized as small businesses.
34

We use the 96% figure of radio station establishments with less than $5 million revenue from the Census data
and apply it to the 12,156 individual station count to arrive at 11,670 individual stati

14
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alternatives discussed herein. Any significant alternatives presented in the comments will

__be considered. The Commission believes that the proposed rules and policies may be

necessary to promote the speedy deployment of digital televisionservice and the prompt— - -~
recovery of broadcast frequency spectrum for rcallotmcnt We seek comment on this

bchef

Report to Small Busmess Admxmstratlo‘ﬁhc Comumission shall send a copy of
this Initial Regulatory Flexibility Analysis along with this Notice to the Small Business
- ——— - Administration pursuant to the RFA 5 U.S. -.C. 3§ 603(a) A copy of this IRFA will also be

published in the Federal Register. N




